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STATEMENT OF THE ISSUE PRESENTED 
Whether a taxpayer under investigation by Special 
Agents of the Internal Revenue Service is entitled to timely 
notice of all administrative summonses served upon third 
parties in connection with that investigation. 


The instant case, under the same title and number, is 
presently before a panel of this Court composed of Cir- 
cuit Judges Leventhal, Robinson, and Robb, on Appellant’s 
Emergency Motion for a stay of the District Court’s order. 


REFERENCE TO RULINGS 


The oral ruling of the District Court, unofficially re- 
ported at 70-2 USTC 19608, is reprinted in the appendix 
to this brief. (App. p- 2a.) 


STATEMENT OF THE CASE 
Nature of Case and Course of Proceedings 

This is a suit to enjoin the Government from serving 
Internal Revenue Service summonses on third parties with- 
out notifying the taxpayer who is being investigated. On. 
August 21, 1970, District Judge Aubrey E. Robinson, Jr. 
issued a Temporary Restraining Order enjoining the 
Government from examining any books or records pur- 
suant to IRS summonses unless and until the Government 
furnished Shaheen with copies of the summonses. (App. 
p. 3a) Following oral argument on August 28, 1970, 
Judge William B. Jones denied Shaheen’s Petition for 
Preliminary Injunction, dissolved Judge Robinson’s Tem- 
porary Restraining Order, and dismissed Shaheen’s 
Complaint for a permanent injunction. (App. p.- 4a.) 


On August 31, 1970, Shaheen filed in this Court an 
Emergency Motion to stay the effect of Judge Jones’s 
order and to continue in force a restraining order against 
the Government. On September 1, 1970, this Court granted 
Shaheen’s Emergency Motion (App. p. 10a.), and on 
September 3, 1970, following oral argument before Circuit 
Judges Leventhal, Robinson, and Robb, continued the stay 
order pending further action of the Court. (App. p. 10a.) 
This stay order is currently in force. 
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Relevant Facts 


Shaheen is presently being investigated by the Intel- 
ligence Division of the Internal Revenue Service. In the 
course of this investigation, Special Agents of the 
Intelligence Division have issued summonses under Code 
section 76021 to obtain books and records from third 
parties. In no instance has the Internal Revenue Service 
given Shaheen notice of the issuance of such summonses. 


On March 31, 1970, Shaheen wrote to John B. Wynes, 
the Special Agent in charge of the investigation, request- 
ing him to notify Shaheen of all summonses served on 
third parties. (Exhibit A to Affidavit of Ralph A. Muoio, 
filed in the court below.) On April 28, 1970, Irving 
Machiz, District Director of Internal Revenue replied that 
no such notice would be given. (Exhibit B to Muoio Aff.) 


Shaheen has learned, other than from the Government, 
of at least eight summonses which have been served on at 
least six different parties. (Muoio Aff. par. 5.) In at 


least three instances, Special Agents gained access to 
the summoned records before Shaheen received notice, 
and on at least one occasion the Special Agent instructed 
the summoned party not to notify Shaheen of the service 
of the summons. (Muoio Aff. par. 6.) 


On August 21, 1970, Shaheen filed in the court below a 
Complaint for Permanent Injunction, a Petition for a 
Preliminary Injunction, and a Motion for a Temporary 
Restraining Order. In substance, the action sought to 
restrain the Government from summoning third-party 
records or witnesses without notifying Shaheen. On 
August 31, 1970, the lower court dismissed the Complaint, 
denied the Petition, and dissolved the Temporary Restrain- 
ing Order. 


Shaheen filed a notice of appeal on August 31, 1970. 
Jurisdiction is conferred upon this Court by 28 U.S.C. 
§ 1291. 


1Section references are to the Internal Revenue Code of 1954, Title 26 of 
the United States Code. 
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SUMMARY OF ARGUMENT 


In Reisman v. Caplin, 375 U.S. 440 (1964), the Supreme 
Court ruled that a taxpayer has the right to test the 
validity of Internal Revenue Service summonses used to 
investigate his liabilities under the internal revenue laws. 
In order to implement that right, the Court declared that a 
taxpayer may restrain a third party from complying with 
a summons, and may intervene in administrative and ju- 
dicial proceedings relating to the summons to present his 
objections. A taxpayer’s right to intervene in a summons 
enforcement proceeding is also established by Rule 24(a) 
of the Federal Rules of Civil Procedure. The essence of 
Shaheen’s case is that the rights recognized by Reisman 
and Rule 24(a) are nullities unless the Internal Revenue 
Service gives him timely and adequate notice of summonses 
served upon third parties. Without notice, Shaheen’s 
rights to restrain and intervene—and thereby his oppor- 
tunity to object to invalid summonses—will be lost through 
the unprotesting compliance of summoned third parties. 


ARGUMENT 


A TAXPAYER UNDER INVESTIGATION BY THE INTERNAL 
REVENUE SERVICE IS ENTITLED TO NOTICE OF ALL SUM- 
MONSES SERVED ON THIRD PARTIES IN CONNECTION 
WITH THAT INVESTIGATION. 


1, Introduction 


The issue presented by this appeal is whether a taxpayer 
under investigation by the Intelligence Division of the 
Internal Revenue Service is entitled to timely and adequate 
notice of summonses served on third parties in the course 
of that investigation. 


Section 7602 of the Internal Revenue Code of 1954 (App. 
p. la.) authorizes the Internal Revenue Service to issue 
summonses to compel any person to produce records or 
give testimony for the purpose of ascertaining the correct- 
ness of any return, determining the liability of any person 
for Internal Revenue tax, or collecting any such liability. 
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Under the Supreme Court’s pivotal decision in Reisman 
v. Caplin, 375 U.S. 440 (1964), a summoned party may, in 
good faith, object to an Internal Revenue Service summons 
and obtain a judicial determination of its validity prior 
to complying with it. The summoned party is required, 
under the procedures laid out in Reisman, to state his 
objections at the administrative level—ie., to the agent 
conducting the investigation. If the agent rejects the 
objections, the Government may institute an enforcement 
proceeding in a District Court under sections 7402(b) or 
7604(a). Such actions are adversarial hearings governed 
by the Federal Rules of Civil Procedure, and orders 
rendered in them are appealable and subject to stay pend- 
ing appeal. Id. Only after a court has determined that 
a protested summons is valid may a summoned party be 
compelled to comply with it. 


2. Under Reisman v. Caplin, a Taxpayer Is Entitled To Inter- 
vene To Protest the Validity of All Summonses Served on 
Third Parties, and the Right To Intervene Entails the 
Right To Notice 


The procedures described in the preceding section work 
well in cases in which objections are raised by the sum- 
moned party. Frequently, however, a summons is served 
on a third party who is willing to comply with the summons 
without inquiring into its validity. For this reason, the 
Supreme Court in Reisman ruled that both the parties 
summoned and ‘‘those affected by a disclosure’? may 
intervene, either at the administrative level or in an 
enforcement proceeding brought in a District Court. 
375 U.S. at 445. Because a taxpayer, such as Shaheen, 
is ‘‘affected by a disclosure’? of third party records, he 
is entitled to intervene under the Reisman decision. 


The Supreme Court in Reisman foresaw that the right 
to intervene in an enforcement proceeding would be mean- 
ingless if the summoned party willingly complied with the 
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summons. Accordingly, the Court ruled that a taxpayer 
could restrain a third party from voluntarily complying 
with a summons: 


{I]n the event the taxpayer is not a party to the 
summons before the hearing officer, he, too, may inter- 
vene. Nor would there be a difference should the 
witness indicate . . . that he would voluntarily turn 
the papers over to the Commissioner. If this be true, 
either the taxpayer or any affected party might restrain 
compliance . . . until compliance 1s ordered by a 
court of competent jurisdiction. [375 U.S. at 449-450. 


Emphasis added.] 


District courts regularly restrain third parties from com- 
plying with IRS summonses,? and have done so in related 
cases involving Shaheen* Restraining orders merely 
trigger enforcement proceedings, into which taxpayers may 
intervene to present objections to summonses. 


A taxpayer, such a Shaheen, will be able to exercise his 
rights to restrain and intervene only if he has timely and 


adequate notice of all Internal Revenue summonses served 
upon third parties.* Jf the taxpayer is not notified, sum- 
monses served on third parties will be complied with 
and the taxpayer’s rights foreclosed before he is given a 


2 Fitemartin v. Bingler, 244 F. Supp. 541 (W.D. Pa. 1965) ; Poirier v. Com- 
missioner, 299 F. Supp. 465 (E.D. La. 1969) (dictum). See also Meldman, 
Taxpayers’ Efforts to Restrain Third Party Witnesses’ Compliance with a 
Summons, 46 Taxes 685 (1968), where the author describes the procedures 
used in obtaining ten separate restraining orders. 


3 Shaheen v. American National Bank of Maryland, Civil Action No. 
70-873-W (Md. 1970); Shaheen v. Madison National Bank, Civil Action No. 
2250-70 (D.C. 1970) ; Shaheen v. Bank of Bethesda, Civil Action No. 70-938-T 
(Md, 1970). (Exhibits B, C, and D to Petition filed below.) 


4 Indeed serious questions under the Due Process Clause of the Constitution 
would be raised by any ruling that denied notice to a party entitled to 
intervene. See, Grannis v. Ordean, 234 U.S. 385, 394 (1914), where the Court 
stated that the ‘‘fundamental requisite’’ of Due Process ‘‘is the opportunity 
to be heard,’? and Walker v. City of Hutchinson, 352 U.S. 112, 115 (1956) 


where the Court stated that ‘‘[t]he right to a hearing is meaningless without 
notice.’’ 
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day in court to present his objections. To put the point 
succinctly, Shaheen’s rights under Reisman v. Caplin are 
nullities without notice. 


The Court below rejected this analysis. It ruled instead 
that Shaheen had no right to notice because (i) he had 
no right to intervene in proceedings brought to enforce 
summonses directed at records as to which he had no 
proprietary or privilege interest, and (ii) even in cases 
in which he was entitled to intervene (because he had 
a proprietary or privilege interest) his rights were 
adequately protected without prior notice because he could 
later move to suppress improperly obtained evidence in 
any civil or criminal proceeding. (App. pp. 6a-8a.) 


The decision below depends, in the first instance, upon 
a narrow reading of Reisman. The lower court accepted 
the position of two Courts of Appeals that the right to 
intervene recognized by Reisman is limited to cases in 
which the taxpayer can assert a proprietary or privilege 
interest in the material summoned. See O’Donnell v. 
Sullivan, 364 F.2d 43 (1st Cir.), cert. denied, 385 U.S. 969 
(1966) ; In re Cole, 342 F.2d 5 (2d Cir.) cert. denied, 381 
U.S. 950 (1965). This interpretation is demonstrably 
wrong. 


The nature and breadth of the opinion in Reisman make 
it clear that the Supreme Court was addressing itself to 
the procedures to be followed in all summons cases, and 
at least three Courts of Appeals have ruled that a tax- 
payer is entitled to intervene in enforcement proceedings 
regardless of his relationship to the material summoned. 
United States v. Bank of Commerce, 405 F.2d 931 (3rd 
Cir. 1969) ; Justice v. United States, 365 F.2d 312 (6th Cir. 
1966); United States v. Benford, 406 F.2d 1192 (7th Cir. 
1969). See also Wild v. United States, 362 F.2d 206 (9th 


5See B, Kosteuanerz & L. BENDER, CRIMINAL ASPECTS or TAX FRAUD 
CASES, 66-67 (1968). 
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Cir. 1966). Shaheen submits that these cases have read 
Reisman correctly, and that he has a right to intervene in 
any proceeding brought by the Government to enforce a 
summons used to investigate his tax liabilities. The Su- 
preme Court will soon resolve the conflict among the 
cixcuits on the intervention question. Donaldson v. United 
States, No. 65, October Term 1970, argument scheduled 
for November 19, 1970. 


If this Court agrees with the Third, Sixth, and Seventh 
Circuits on the intervention question, it must find that 
Shaheen is entitled to notice, for without notice, the right 
to intervene is meaningless.’ 


3. Under Rule 24(a) of the Federal Rules of Civil Procedure, a 
Taxpayer Is Entitled To Intervene To Protest the Validity 
of All Summonses Served on Third Parties, and the Right 
To Intervene Entails the Right To Notice 


In addition to the right to intervene in an enforcement 
proceedings under Reisman, a taxpayer also has a right to 


intervene under Rule 24(a) of the Federal Rules of Civil 
Procedure. (App. p- 1a.) Justice v. United States, 365 
F.2d 312 (6th Cir. 1966). Rule 24(a)(2) reads in relevant 
part as follows: 


Upon timely application anyone shall be permitted to 
intervene in an action . . . (2) when the applicant 


6 The Fifth Circuit will apparently permit intervention only if the taxpayer 
has a valid objection to a summons. United States v. Mercurio, 418 F.2d 
1218 (1969), cert. granted sub nom, Donaldson v. United States, 397 U.S. 
933 (1970). 

7 This Court has not yet decided the limits of a taxpayer’s right to inter- 
vene. In United States v. American Security g Trust Co., 70-1 USTC 7 9351 
(D.C.), stay denied 70-1 USTC 79352 (D.C. Cir.), stay denied 70-1 USTC 
1.9353 (S.Ct. 1970), District Judge McGuire denied intervention on the ground 
that the intervening taxpayer had ‘‘no protectible interest in the records’” of 
the summoned bank. This Court and the Supreme Court denied emergency 
relief by way of a stay, without acting on the merits. Further, the decision 
jn the case was apparently influenced by the fact that the statute of limita- 
tions was running out on the Government. In the present case, Shaheen 
has signed all waivers of the civil statute of limitations which the Government 
has requested, and the criminal statute of limitations will not run until 
June 1973. 
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claims an interest relating to the property or trans- 
action which is the subject of the action and he is so 
situated that the disposition of the action may as a 
practical matter impair or impede his ability to protect 
that interest, unless the applicant’s interest is 
adequately represented by existing parties. 


The present wording of Rule 24(a) is the result of amend- 
ments made in 1966. The purpose of the 1966 amendments, 
as described in the leading case of Atlantis Development 
Corp. v. United States, 379 F.2d 818 (5th Cir. 1967), was 
two-fold: (i) to eliminate the rigid res judicata rule of 
Sam Fox Pub. Co. v. United States, 366 U.S. 683 (1961), 
according to which intervention of right was limited to 
those who would or might be bound by a judgment in the 
original action, and (ii) to replace the previous, technical 
tests for qualification under Rule 24(a) with the broad 
and flexible test of whether, as a practical matter, the 
interests of the applicant would be adversely affected if 
he were not permitted to intervene. See also 3B Moonz’s 
Feperat Practice, { 24.01[10]. 


It is clear that a taxpayer meets the test of Rule 
24(a) (2) with respect to all summonses issued in the course 
of an Internal Revenue investigation of his affairs. The 
subject of such an investigation is the taxpayer’s liabilities 
under the Internal Revenue laws, a matter in which every 
taxpayer has a legitimate and substantial interest. This 
interest would clearly be impaired by improper in- 
vestigative procedures. Finally, the taxpayer is not 
adequately represented by third parties upon whom 
summonses are served. This is vividly demonstrated in 
the instant case by the fact that all of the known third 
parties summoned in connection with the Shaheen in- 
vestigation have been willing to comply with summonses 
without inquiring into their validity. 

In the context of the practical test of Rule 24(a), the 
lower court’s decision limiting the right to intervene to 
instances where the taxpayer has a proprietary or privilege 
interest in the summoned records is clearly improper. 
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When Special Agents issue summonses, the questions 
raised involve tax liabilities and the legality of summonses, 
not abstract questions of property or privilege. Shaheen 
is protesting the legitimacy of the procedures being used 
to investigate him, not the ownership of summoned docu- 
ments or the admissibility of summoned evidence at a 
possible later trial. If the mandate of Rule 24(a) is to be 
carried out, taxpayers such as Shaheen must be permitted 
to intervene in all cases and, in order to exercise that 
right, they must be given notice by the Government of 
summonses issued in the course of the investigation. 


4. A Taxpayer Is Entitled To Notice of All Summonses Served 
on Third Parties Even If His Right To Intervene in En- 
forcement Proceedings Is Limited 

Only one reported case deals squarely with a tax- 
payer’s right to receive notice of summonses served on 

third parties. In the case of In re Cole, 237 F. Supp. 274 

(S.D.N.Y. 1964), rev’d on other grounds, 342 F.2d 5 (2d 

Cir.), cert. denied, 381 U.S. 950 (1965), the District Court 

refused to enforce an Internal Revenue Service summons 

until the taxpayer was given notice and the opportunity 
to object to the summons before the agent. The Second 

Circuit left standing the District Court’s holding that the 

right to intervene implies a right to notice, but reversed 

its decision on the ground that the taxpayer lacked standing 
to intervene in the particular circumstances of that case. 


As discussed above, the Second Circuit, along with the 
First, will apparently permit intervention only where the 
taxpayer can assert a proprietary or privilege interest in 
the material summoned. Since the Second Cireuit’s notice 
ruling is based on its narrow ruling on intervention, Cole 
is inapposite to the present case if this Court agrees with 
Shaheen that he is entitled to intervene in all instances. 


Even if it were decided by this Court that a taxpayer is 
entitled to intervene in enforcement proceedings only if 
he has a proprietary or privilege interest in the summoned 
material, Shaheen would still be entitled to notice of all 
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summonses used by the Government to investigate him. 
Shaheen does not know what summonses have issued, or 
will issue, and therefore does not know whether any of them 
seek material as to which he has a proprietary or privilege 
interest. Without notice of all summonses, it is impossible 
for Shaheen knowledgeably to assert or waive his potential 
right to intervene to test the validity of any particular 
summons. 


A ruling that a taxpayer is entitled to notice only where 
he has a proprietary or privilege interest in the summoned 
material would be impractical and unrealistic. The 
question whether the taxpayer has a right to notice would 
then be left to the unsupervised discretion of Special 
Agents, whose interests are generally adverse to the 
taxpayer. 


In Reisman, the Supreme Court imposed on district 
courts the responsibility for determining the validity of 
Internal Revenue summonses which have been challenged. 
It would be a derogation from this duty to give investi- 
gating agents who are charged with the task of ferreting 
out crime a prior right to determine who will receive 
notice and thus who will be permitted to protest. The 
only workable rule is one requiring the Government to 
notify the taxpayer whenever a third-party summons is 
served. This would comply with the mandate of Reisman 
and promote fair play between the Government and the 
taxpayer.® 


5. Post-compliance Suppression Is Not an Adequate Alternative 
to Pre-compliance Notice 


The court below ruled that Shaheen has no right to inter- 
vene and object to invalid summonses used to investigate 
his tax liabilities when he has no proprietary or privilege 
interest in the summoned material. It recognized, how- 


8 Taylor, The Commissioner’s Summons—Its Scope—Who May Obdject, 27 
N.Y.U. Inst. Fed. Tax. 1383, 1404-1405 (1969). 
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ever, that there were instances in which the Due Process 
Clause of the Fifth Amendment entitled Shaheen to some 
kind of notice. Even in those cases, however, the court 
denied that the Government had any duty to give notice 
of the issuance and service of summonses: 


I am of the view that should such a result come about, 
the taxpayer has the right in any litigation that might 
result from the investigation to either move to suppress 
such illegally obtained evidence or, in a proper case, to 
object to its being received into evidence. In such 
a manner, his Fifth Amendment rights [to notice] 
would be protected. (App. pp- Ta-8a.) 


The lower court’s ruling that suppression is an adequate 
substitute for notice is clearly wrong. The Supreme Court 
determined in Reisman that suppression is not an adequate 
substitute for the opportunity to raise pre-compliance 
objections. Additionally, suppression is a crude and 
limited remedy which cannot adequately substititte for 
pre-compliance notice. 


The Supreme Court could have ruled in Reisman that 
summonses must always be obeyed, and that any evidence 
improperly obtained pursuant to such a summons could 
be attacked only by a post-compliance motion to suppress. 
Instead, it carefully delineated a set of procedures which 
permit a taxpayer to raise objections to a summons in an 
adversary hearing before the summons is complied with.’ 

Moreover, there are numerous objections which may be 
raised only prior to compliance. For example, any par- 
ticular summons may be issued invalidly or for an improper 
purpose, may fail to meet the standard of relevance, or 
may be overly-burdensome. See United States v. Powell, 
379 U.S. 48 (1964). The suppression remedy suggested 


9In United States v. Roundtree, 420 F.2d 845, 851 (1969), the Fifth Circuit 
rejected attacks on the validity of the summons procedure partly because of 
the pre-compliance judicial tests to which such summonses are subjected in 
enforcement proceedings. 
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by the court below would not enable a taxpayer to raise 
such potentially valid objections. Moreover, total exclusion 
of evidence improperly obtained is a drastic remedy and 
one which by its very nature can be employed only in 
limited circumstances. By origin, it is a constitutional 
doctrine. Weeks v. United States, 232 U.S. 383 (1914); 
Mapp v. Ohio, 367 U.S. 643 (1961). It is clearly not 
designed to cure all defects in the investigative process.” 


The final reason this Court must reject the rationale of 
the lower court is that, even if available, suppression is 
not an adequate protection for Fourth Amendment rights. 
Chimel v. California, 395 U.S. 752, 766, n.12 (1969). When, 
as here, a taxpayer will present substantial Fourth Amend- 
ment objections to investigations being conducted by the 
Government, it is necessary that he have the opportunity to 
object to such investigations before they have been con- 
ducted. That right can be a reality only if notice is 
provided by the Government. 


6. The Legality of Permitting Special Agents To Use Admin- 
istrative Summonses To Conduct a Criminal Investigation 
Is Presently Pending Before the Supreme Court 


A key issue relating to the validity of IRS summonses, 
an issue which Shaheen will ultimately raise with respect 
to summonses he is notified of, is presently pending for 
decision before the Supreme Court. The issue is whether 
Special Agents may use IRS summonses for the sole or 
principal purpose of establishing a prosecutable criminal 
case against a taxpayer. This section will briefly sum- 
marize that issue, for it may be considered relevant to 
the disposition of the present case. 


Section 7602 authorizes the issuance of summonses to 
compel testimony or the production of books and records 
“‘[fJor the purpose of ascertaining the correctness of any 


10 Further, as the Tax Court recently ruled in a reviewed decision, illegally 
seized evidence may not be suppressible in a civil tax fraud case. John 
Harper, 54.105 P-H TC, pp. 810-812 (1970). 


14 


return, making a return where none has been made, deter- 
mining the liability of any person for any revenue tax 
..., or collecting any such liability ... .’? (App. p. 1a.) 
Such summonses, unlike search warrants used in criminal 
investigations, (a) are issued routinely by the investigating 
agent rather than an independent magistrate, and (b) are 
issued and enforced without a requirement that the Govern- 
ment show probable cause to investigate. As the language 
of the statute makes clear, the purposes for which the 
Revenue Service has been given investigatory powers 
under section 7602 are wholly civil. Yet, as the Govern- 
ment has admitted, virtually the only use currently made 
of section 7602 summonses is to further fullscale criminal 
investigations conducted by the Intelligence Division. 
Brief for the Government, p. 28, n.11, Donaldson v. United 
States, No. 65 October Term, 1970, cert. granted 393 U.S. 
937 (1970), argument scheduled for November, 19, 1970 


The exclusive function of the Intelligence Division, and 
the Special Agents employed by it, is to discover and 
prove criminal violations of the tax laws. It seems a clear 
perversion of the statute to permit the civil investigatory 
powers which it confers to be used for investigations which 
are solely or principally criminal. Further, it is a clear 
violation of the Fourth Amendment for the Government 
to conduct criminal investigations by means of summonses 
which do not comply with the requirements of the Warrant 
Clause calling for issuance by an independent magistrate 
upon satisfactory proof of probable cause. 


The sole or principal purpose of the summonses which 
are here in issue is to discover or prove a criminal case 
against Shaheen. It is clear that the question of im- 
proper criminal purpose is an important issue which should 
be heard on the merits. The Third, Fifth, and Sixth 
Circuits have ruled that section 7602 summonses may not 
be used for the sole purpose of investigating crime, even 


11¢Internal Revenue summonses are normally issued only in connection 
with full scale [criminal] investigations.’’ 
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if no criminal prosecution has commenced.” On the other 
hand, the First, Second, and Ninth Cireuits appear to hold 
that the use of a section 7602 summons is proper unless a 
criminal prosecution is actually pending against the tax- 
payers.* This issue is presently pending before the 
Supreme Court in Donaldson v. United States, No. 65, 
October Term, 1970, argument scheduled for November 19, 
1970, and Kyriaco v. United States, No. 448, October Term, 
1970, petition for certiorari pending. 


CONCLUSION 


The District Court’s order should be reversed and the 
ease remanded with directions to enter an order enjoining 
Defendants-Appellees from examining any records or wit- 
nesses pursuant to section 7602 summonses unless and until 
they shall have given timely and adequate notice of such 
summonses to Plaintiff-Appellant. 


Respectfully submitted, 


Rates A. Mvoro 

Leon KE. Intsz 
Caplin & Drysdale 
1101 - 17th Street, N.W. 
Washington, D. C. 20036 

Attorneys for 
Plaintif'-Appellant 
November ,1970 


12 United States v. DeGrosa, 405 F.2d 926 (3rd Cir.), cert. denied, 394 U.S. 
973 (1969), disapproving Wright v. Detwiler, 241 F. Supp. 753 (W.D. Pa. 
1964), aff'd per curiam, 345 F.2d 1012 (3rd Cir. 1965); United States v. 
Roundtree, 420 F.2d 845 (1969); but of. Venn v. United States, 400 F.2d 207 
(Sth Cir, 1968); Hinchelify v. Clarke, 371 F.2a 697 (6th Cir.), cert. denied, 
387 U.S. 941 (1967) ; DiPiazza v. United States, 415 F.2d 99 (6th Cir. 1969), 
petition for cert. pending, No. 67, October Term, 1970, distinguishing and re- 
affirming, United States v. Caplan, 255 F. Supp. 805 (E.D. Mich. 1966). 


13 McGarry v. Biley, 363 F.2d 421 (1st Cir.), cert. denied, 385 U.S. 969 
(1966) ; In re Magnus, Mabee § Beynard, Inc., 311 F.2d 12 (2d Cir. 1962), 
cert. denied, 373 U.S. 902 (1963); Howfield, Inc. v. United States, 409 F.2d 
694 (9th Cir. 1969). 
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APPENDIX 
Internal Revenue Code, Section 7602: 
Sec. 7602. Examination of Books and Witnesses. 


For the purpose of ascertaining the correctness of any 
return, making a return where none has been made, deter- 
mining the liability of any person for any internal revenue 
tax or the liability at law or in equity of any transferee or 
fiduciary of any person in respect of any internal revenue 
tax, or collecting any such liability, the Secretary or his 
delegate is authorized— 


(1) To examine any books, papers, records, or other 
data which may be relevant or material to such inquiry; 


(2) To summon the person liable for tax or required 
to perform the act, or any officer or employee of such 
person, or any person having possession, custody, or 
care of books of account containing entries relating to 
the business of the person liable for tax or required to 


perform the act, or any other person the Secretary or 
his delegate may deem proper, to appear before the Sec- 
retary or his delegate at a time and place named in the 
summons and to produce such books, papers, records, 
or other data, and to give such testimony, under oath, 
as may be relevant or material to such inquiry; and 


(3) To take such testimony of the person concerned, 
under oath, as may be relevant or material to such in- 
quiry. 


Federal Rules of Civil Procedure, Rule 24: 
Rule 24. Intervention. 


(a) Ivrervention or Ricut. Upon timely application 
anyone shall be permitted to intervene in an action: (1) 
when a statute of the United States confers an uncondi- 
tional right to intervene; or (2) when the applicant claims 
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an interest relating to the property or transaction which 
is the subject of the action and he is so situated that the 
disposition of the action may as a practical matter impair 
or impede his ability to protect that interest, unless the 
applicant’s interest is adequately represented by existing 
parties. 


(b) Permissive [xTERVENTION. Upon timely application 
anyone may be ‘permitted to intervene in an action: (1) 
when a statute of the United States confers a conditional 
right to intervene; or (2) when an applicant’s claim or 
defense and the main action have a question of law or fact 
in common. When a party to an action relies for ground 
of claim or defense upon any statute or executive order 
administered by a federal or state governmental officer or 
agency or upon any regulation, order, requirement, or 
agreement issued or made pursuant to the statute or execu- 
tive order, the officer or agency upon timely application may 
be permitted to intervene in the action. In exercising its 
discretion the court shall consider whether the intervention 


will unduly delay or prejudice the adjudication of the 
rights of the original parties. 


(c) Procepure. A person desiring to intervene shall 
serve a motion to intervene upon the parties as provided 
in Rule 5. The motion shall state the grounds therefor 
and shall be accompanied by a pleading setting forth the 
claim or defense for which intervention is sought. The 
same procedure shall be followed when a statute of the 
United States gives a right to intervene. When the con- 
stitutionality of an act of Congress affecting the public 
interest is drawn in question in any action to which the 
United States or an officer, agency, or employee thereof 
is not a party, the court shall notify the Attorney General 
of the United States as provided in Title 28, U.S.C., § 2403. 
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Temporary Restraining Order: 
(Filed Aug. 21, 1970) 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2516-70 
Tuomas A. SHAHEEN, 6204 Highland Drive, Chevy Chase, 
Maryland 20015, Plaintiff 
v. 

Ranpotpx A. THRoweR, Commissioner of Internal Revenue, 
Internal Revenue Service, Washington, D. C. 20224 
and 
Irvine Macuiz, District Director of Internal Revenue, Bal- 
timore District, Federal Office Building, Baltimore, 

Maryland 21201 


and 
Rosert L. Browne, Chief, Intelligence Division, Baltimore 
District, Internal Revenue Service, Federal Office 


Building, Baltimore, Maryland 21201 
and 
Joun B. Wyrnzs, Special Agent, Intelligence Division, In- 
ternal Revenue Service, 1201 E Street, N.W., Wash- 
ington, D. C. 20004 
and 
Epwrn Ratrxu Prerce, Special Agent, Intelligence Division, 
Internal Revenue Service, 1201 E Street, N.W., Wash- 
ington, D. C. 20004 
and 
Kevry E. Nestor, Special Agent, Intelligence Division, In- 
ternal Revenue Service, Chicago, Illinois 
and 
Mrcwaet J. Connavcuton, Special Agent, Intelligence Divi- 
sion, Internal Revenue Service, Little Rock, Arkansas 
and 
Joun Dor and Ricwarp Roz, Special Agentes, Intelligence 
Division, Internal Revenue Service, Defendants 
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Upon consideration of Plaintiff’s Motion for a Tempo- 
rary Restraining Order, Plaintiff’s Complaint, Plaintiff’s 
Memorandum of Points and Authorities, the Affidavit of 
Ralph A. Muoio, and such appearances and representations 
as have been made by the Defendants, it is hereby 


Orperep this 21st day of August, 1970, 


That Defendants, and their agents, servants, attorneys, 
and any persons acting in concert with them, shall not here- 
inafter examine any documents or witnesses pursuant to 
any administrative summons issued or served in connec- 
tion with Defendants’ investigation of Plaintiff, unless as 
soon after the issuance of such summons as is practicable, 
and in no event less than seven (7) days prior to such exam- 
ination, Defendants shall have provided counsel for Plain- 
tiff with a true copy of such summons. 


This Order shall expire ten (10) days from the date here- 
of, unless renewed by a further Order of this Court. 


Furruer Orverep Tuat, Plaintiff’s Motion for a Prelim- 
inary Injunction shall be, and it hereby is, set for a Hearing 
before this Court at 1:45 O’clock, P.M., the 28 day of Au- 
gust, 1970. 


So Orperep at 4:45 O’clock, P.M. this 21st day of August, 
1970. 


/s/ Avsrey E. Roxtyson, JR. 
United States District Judge 


Oral Ruling of the District Court: 


The Court: This is an action instituted by the plaintiff 
seeking an injunction on his part to enjoin the Commis- 
sioner of Internal Revenue and certain agents and district 
directors of the Internal Revenue Service from serving 
Commissioner’s summonses on any third party without first 
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giving the taxpayer notice so that the taxpayer may there- 
after intervene in any enforcement proceedings insofar as 
the summonses are concerned. 


A temporary restraining order was entered by Judge 
Robinson of this Court on the 21st day of August, 1970. 


The matter of the preliminary injunction was set for this 
date, August the 28th, 1970. 


Thereafter, the defendants filed a motion—among other 
things—to dismiss the complaint. 


The Court has had the benefit of extensive memoranda 
filed by counsel for the plaintiff and counsel for the defend- 
ants, and it has had the benefit of the argument in open 
court. 


When the Court views this case, it comes down to the 
question of whether either under the statute authorizing 
the issuance of a Commissioner’s summons, which is Sec- 
tion 7602 of Title 26 United States Code, being the same 
numbered section of the 1954 Internal Revenue Code, re- 
quires a taxpayer to be given notice of the issuance of that 
summons directed to a third person. 


The plaintiff insists, both by the Fifth Amendment and 
the statutory provisions as construed in Reisman v. Caplin, 
375 U.S. 440, 1964, that a taxpayer has some right to notice. 


The defendants assert for several reasons that the relief 
sought by the plaintiff should not be granted and contend, 
among other things, that this Court lacks jurisdiction to 
entertain this action arguing it is an action against the 
United States to which the United States has not consented, 
and by reason also the complaint fails to state a claim upon 
which relief can be founded. The defendants also argue 
that this Court cannot properly enjoin the assessment or 
collection of federal taxes and, lastly, that the Court lacks 
jurisdiction of the subject matter of this suit under Section 
1361, Title 28 United States Code. 
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It is the view of this Court that if the Commissioner and 
other defendants, or any persons acting in concert with 
them and pursuant to the authority of the Commissioner, 
were so acting that they were either violating the plaintiff’s 
constitutional rights or acting in excess of or without any 
statutory authority, this suit could not be dismissed as be- 
ing a suit against the United States. 


This Court does not consider this case to be action to 
enjoin the assessment or collection of federal taxes and it 
would not be precluded under Section 2201, Title 28 United 
States Code from hearing it. 


Thus, the question is whether the Commissioner and the 
agents were acting beyond their statutory authority or 
without statutory authority, or in violation of the Fifth 
Amendment of the Constitution, in issuing Commissioner’s 
summonses in the past or—as the Commissioner threatens 
to do—in the future. 


I have read Reisman v. Caplin. I read it in the context 
of the facts. There the facts were that the taxpayer’s law- 
yers had turned over what they referred to as certain work 
papers of the lawyers to an accounting firm for certain 
computation of the taxpayer’s tax situation. While those 
papers were in the possession of the accounting firm, the 
Commissioner issued a summons requiring the accounting 
firm to make available such information as it needed from 
the papers, 


It appears that at first, the accounting firm was inclined 
to furnish the information and then it seemed to raise a 
question as to whether or not it should, following which 
the procedure for the enforcement of the summons was in- 
stituted by the Commissioner under Section 7604(b) of 
Title 26 United States Code, which is also Section 7604(b) 


of the 1954 Internal Revenue Code. 


The attorneys for the taxpayer sought to intervene in 
that enforcement proceeding. Their claim of right to inter- 
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vene was rejected in the District Court, which action to 
intervene was sustained and affirmed by the United States 
Court of Appeals for the District of Columbia Cireuit. On 
certiorari, the Supreme Court reversed and held that the 
taxpayer’s lawyers had a right to intervene. There was 
certain language used in the opinion that can be read very 
broadly—as plaintiff does—but I read it in the context of 
the facts and, therefore, I read it that where one has a pro- 
prietary interest, he may intervene in such proceedings. 


In this case, so far as it is brought to the attention of 
the Court, the summonses that were issued heretofore by 
the Commissioner have been summonses directed at banks 
seeking the banks’ property, such as, books of account that 
pertained to the taxpayer’s credits and debits; and such 
summonses were not directed to the banks to furnish the 
Commissioner’s agent with property of the taxpayer, the 
plaintiff here. 


Therefore, as I read the Reisman case and the statutes 
to which it refers, I find no statutory requirement for giv- 
ing notice. 


Plaintiff, however, contends that it is impossible to de- 
termine what property may be involved through the use of 
any future summonses or, indeed, any property which is in- 
volved in the issuance of past summonses as to which plain- 
tiff has no knowledge at the present time. 


In this connection, plaintiff argues that his Fifth Amend- 
ment rights and due process rights require the Commis- 
sioner to make known to him the issuance of the summonses, 
first, because the plaintiff says he is not limited to a pro- 
prietary or a privileged relationship but the fact that he 
is a taxpayelpgives him sufficient interest to intervene in 
any enforcement proceeding. But even if denied that broad 
claim, the plaintiff argues that without being advised of the 
Commissioner’s summonses, it is possible that somebody’s 
own property or some privileged relationship that he has 
could be violated. 
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T reject the contentions of the plaintiff. In the first place, 
I take the position from the cases J have read—and there 
is a division in the circuits on this, but I find the more 
persuasive cases to be those which limit the taxpayer’s 
right to intervene in cases where either he has a proprie- 
tary interest or a privileged relationship. 


As to the possible issuance of a summons to which a tax- 
payer would have no notice that might violate his proprie- 
tary rights or privileged relationship, I am of the view 
that should such a result come about, the taxpayer has the 
right in any litigation that might result from the investiga- 
tion to either move to suppress such illegally obtained evi- 
dence or, in a proper case, to object to its being received 
into evidence. In such a manner, his Fifth Amendment 
rights would be protected. 


I am of the view, therefore, that the Court lacks jurisdic- 
tion of the subject matter and I will dismiss the action. 


In doing this, I am aware this is a somewhat inconsistent 
position I took in an earlier case of Shaheen v. Madison 
National Bank. The only excuse I can give is that I was 
wrong then because I was not as aware of the situation as 
I am now. 


Jn any event, I grant the motion to dismiss. 


Order of the District Court: 


This matter having come on for hearing on August 28, 
1970, briefs having been filed and considered, oral argument 
having been heard and due consideration having been had, 
it is 


Oxperep, Apsupcep and DECREED that the plaintiff’s mo- 
tions for preliminary and permanent injunctions are denied 
as moot and the temporary restraining ordered heretofore 
entered in this action dissolved as moot. And it is further 
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OxpEREpD, ApsupcEp and Drcrzezp that the defendants’ mo- 
tion to dismiss this action is granted and this action is dis- 
missed with prejudice, the parties to bear their respective 
costs, 


Entered this 31st day of August, 1970 at Washington, 
D.C. 
/8/ Wits B. Jones 
William B. Jones 
United States District Judge 
(SEAL) 


ATrueCopy 8/31/70 


Rosert M. Srearns, Clerk, 
By Metsa V. Bumer 
Deputy Clerk 


First Order of the Court of Appeals: 
Filed September 1, 1970 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1969 
(Civil Action 2516-70) 
No. 24,589 
Tuomas A. SHAHEEN, Appellant 
v. 


RanpotPx A. THRower, Commissioner of Internal 
Revenue, Er aL 
Before: LeventHat anp Ross, Circuit Judges, In Chambers 


Order 


On consideration of Appellant’s emergency motion for 
stay and for oral argument thereon, it is 


OrpeREp by the Court that the effectiveness of the order 
entered in the United States District Court for the District 
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of Columbia on August 31, 1970, which denied plaintiff’s 
motion for a preliminary injunction and dismissed plain- 
tiff’s complaint for a permanent injunction, is stayed until 
close of business Thursday, September 3, 1970, and it is 


Furraer Orperep by the Court that oral argument on 
Appellant’s aforesaid motion is hereby set for 10:00 a.m., 
Thursday, September 3, 1970. 


Per Curiam. 


Second Order of the Court of Appeals: 
Filed September 3, 1970 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1969 
(Civil Action 2516-70) 
No. 24,589 
Tuomas A, SHAHEEN, Appellant 
v. 


RanpotpH A. THROWER, Commissioner of Internal 
Revenue, ET AL 


Before: LEvENTHAL AND Ross, Cireuit Judges, In Chambers 
Order 
This cause came on for consideration of appellant’s mo- 
tion for stay and for oral argument, and the Court heard 
argument of counsel. On consideration of the foregoing 
and to permit further consideration by the Court of the 
argument and the pleadings filed by counsel, it is 


Orperep by the Court that the stay previously ordered by 
this Court in the above entitled case shall remain in effect 
until further order of this Court. 


Per Curiam. 


Hous x SHAHEEN, PLAINTIEY-APPSLLANT 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,589 


THOMAS A. SHAHEEN, PLAINTIFF-APPELLANT 


OF 


RANDOLPH A. THROWER, ET AL., 
DEFENDANTS-APPELLEES 


On Appeal from the Order of the United States District 
Court for the District of Columbia 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE ISSUES PRESENTED 


1. Whether this action to enjoin the use of In- 
ternal Revenue summonses and for orders requiring 
the Commissioner of Internal Revenue to furnish in- 
formation obtained thereby is a suit against the 
United States to which it has not consented. 

2. Whether the Commissioner and his agents must 
give a taxpayer prior notice of any Internal Revenue 


(1) 


2 


summons issued to a third party in an investigation 
of the liabilities of the taxpayer under the Internal 
Revenue laws. 


REFERENCES TO RULINGS 


This case was previously before this Court on tax- 
payer’s application for a stay of the District Court’s 
order dismissing his action. 

The oral opinion of the District Court is found 
in the appendix bound with taxpayer’s brief. 


STATEMENT OF THE CASE 


This is an appeal by Thomas A. Shaheen (here- 
after referred to as the taxpayer) from an order of the 
District Court entered on August 31, 1970, and grant- 
ing the motion of the appellees (hereafter referred to 
as the Commissioner, et al.), to dissolve a temporary 
restraining order and to dismiss the complaint. (App. 
8a-9a.)* Taxpayer's notice of appeal was timely filed. 
This Court’s jurisdiction is based on 28 U.S.C. 1291. 

On August 21, 1970, taxpayer, alleging himself to 
be a resident of Chevy Chase, Maryland, filed a com- 
plaint against the Commissioner of Internal Revenue, 
the District Director for the Baltimore District of 
the Internal Revenue Service, and various personnel 


1“ App.” references are to the appendix bound with appel- 
lant’s brief. “R.” references are to the supplemental appendix 
filed on December 1, 1970, pursuant to this Court’s order of 
November 24, 1970. “R. Doc.” references are to the pleadings 
and documents as numbered and certified to this Court by the 
Clerk of the District Court. 
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of the Intelligence Division of the Internal Revenue 
Service, including Special Agents in Baltimore, in 
Chicago, and in Little Rock, Arkansas, The complaint 
requested relief in the form of injunctions against 
Internal Revenue summonses being issued to third 
parties without notice to taxpayer, and relief by way 
of orders requiring the Commissioner, et al., to dis- 
close to taxpayer what summonses had heretofore 
been served and to supply to taxpayer copies of all 
records obtained as a result of compliance by third 
parties with such prior summones. (Complaint; R. 
Doc. No. 3.) On August 28, 1970, taxpayer filed an 
amended complaint. (R. A6-A17.) 

The amended complaint, supported by the affidavit 
of taxpayer’s attorney and copies of summonses and 
correspondence, alleged that the Special Agents were 
using summonses in an investigation of taxpayer 
without giving him advance notice thereof, and that 
District Director Machiz (Baltimore District) had, 
in response to taxpayer’s demand for a timely notice 
of such summonses, responded with a letter denying 
any duty to give such notice. (Amended Complaint, 
pars. 4-7.) The amended complaint alleged that eight 
such summonses had theretofore been served on six 
banks located, variously, in Arkansas, Illinois, Mary- 
land and Washington, D.C., and alleged that taxpayer 
believed other such summonses had been served of 
which he was not aware. (Amended Complaint, par. 
8; Muoio Affidavit, par. 5.) Three of these eight sum- 
monses allegedly had already been complied with, and 
taxpayer alleged that in four instances he had been 
able to get temporary restraining orders against 
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banks in Washington, D.C. (Madison National Bank), 
in Maryland (American National of Maryland and 
- Bank of Bethesda), and in Illinois (Exchange Na- 
tional Bank of Chicago). (Amended Complaint, pars. 
10, 15; Muoio Affidavit, pars. 6-9, 14.) In the last 
named instance, involving the Exchange National 
Bank of Chicago, Illinois, a temporary restraining 
order and injunction was denied by the District Court 
for the Northern District of Illinois, and this case is 
now pending on appeal by the taxpayer to the Seventh 
Circuit, which allowed taxpayer a stay of the sum- 
mons pending appeal. (Amended Complaint, par. 15 
(d).) 

The amended complaint alleged that, in one in- 
stance, the Special Agent advised the third party 
witness not to inform the taxpayer of the summons 
(Amended Complaint, par. 11; Muoio Affidavit, par. 
12), and that, in another instance, despite the pro- 
visions of Section 7605(a) of the Internal Revenue 
Code of 1954, less than ten days notice in advance 
of the compliance date was allowed in the summons. 
(Amended Complaint, par. 12.) 

The amended complaint alleged that until the third 
party is ordered to comply therewith by a court or- 
der, the taxpayer is entitled to restrain the third 
party from complying with an IRS summons, and is 
entitled to intervene in any action brought to enforce 
such a summons, and that unless given notice when 
such a summons is issued, taxpaper will, for lack of 
any other adequate remedy, be irreparably damaged 
and deprived of due process, and that in denying him 
such notice the Commissioner et al., fail to discharge 
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their duties under Section 7602 (Appendix infra), 
as those duties have been “delineated by the Supreme 
Court in Reisman v. Caplin, 375 U.S. 440 (1964).” 
(Amended Complaint, pars. 20-25.) 

On August 21, 1970, a temporary restraining or- 
der was issued (Aubrey E. Robinson, Jr., District 
Judge), restraining the Commissioner, et al., from 
examining witnesses or documents pursuant to an ad- 
ministrative summons without giving taxpayer seven 
days prior notice thereof, if practicable. (App. 3a- 
4a.) On August 31, 1970, the District Court (William 
B. Jones, District Judge), having heard taxpayer’s 
application for a preliminary injunction and the Com- 
missioner’s motion to dismiss, dissolved the temporary 
restraining order as moot, denied the application for 
a preliminary and permanent injunction as moot, and 
dismissed the action. (App. 8a-9a.) The District 
Court, in an oral opinion (App. 4a-8a), held that there 
was no statutory requirement of a notice for tax- 
payer of an IRS summons to a third party as claimed 
by the taxpayer, that the right of intervention should 
be controlled by those cases limiting this right to cases 
where the taxpayer has a proprietary interest or a 
privilege relationship, and that the remedy of sup- 
pression was adequate protection of Fifth Amend- 
ment rights in the possible instance where use of an 
IRS summons without notice to taxpayer resulted 
in violation of taxpayer’s proprietary rights or a 
privilege relationship. 

This Court on September 3, 1970 (Leventhal and 
Robb, Circuit Judges) stayed the District Court’s 
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order until further order of this Court. (App. 9a- 
10a.) 


SUMMARY OF ARGUMENT 


This action seeks to compel the Commissioner, et al., 
to take specific action which is concerned solely with 
the manner in which they carry out their duty to en- 
force the Internal Revenue laws. The Commissioner 
et al., in investigating taxpayer’s liabilities under the 
Internal Revenue laws have done nothing touching 
on this taxpayer’s property or enforceable privileges, 
but have issued summonses to third parties for in- 
formation. Taxpayer shows no statutory or constitu- 
tional requirement that he be given notice of such 
summonses. This action is therefore one against the 
United States to which it has not given consent. 

The use of a summons by the Commissioner is 
authorized by Section 7602 of the Internal Revenue 
Code of 1954. When the summons is issued to a third 
party, there is no requirement by statute or regula- 
tion that the taxpayer be notified. Furthermore, his 
right to interevene in an action by the United States 
to enforce such a summons is limited. There is no 
showing of any significant abuse of the summons 
power by the Internal Revenue Service, and the tax- 
payer’s remedy of suppressing any evidence which 
might be obtained in violation of his constitutional 
rights is an adequate remedy. To require advance 
notice to the taxpayer of any summons issued to a 
third party would impose obstacles to effective ad- 
ministration of the revenue laws which would be dis- 
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proportionate to any demonstrable abuse of the IRS 
summons or deprivation of a taxpayer’s rights, 


ARGUMENT 


I 


The Judgment Dismissing the Action Should Be Affirmed 
on the Ground That This Is An Action Against the 
United States to Which It Has Not Consented 

The complaint named the Commissioner and all 
other defendants below in their official capacities and 
sought orders limiting and directing them in the ex- 
ercise of authority and discharge of responsibilities 
which solely affect the sovereign’s tax collection func- 
tion. The taxpayer is unable to show any statutory 
requirement or duty which the Commissioner, et al., 
failed to obey in issuing a summons. He does not 
question the constitutionality of the statute under 
which the summons was issued and he fails to show 
any violation of his own constitutional rights. The 
defense of sovereign immunity should therefore be 
sustained. Larson v. Domestic & Foreign Corp., 337 
U.S. 682, 688-690 (1949). 

Insofar as the relief sought would be in the form of 
the requested orders that the Commissioner furnish 
various copies and information to the taxpayer and 
exercise his authority to use summonses in a certain 
manner, the relief sought is essentially in the nature 
of mandamus, and the principles involved are no dif- 
ferent. Panama Canal Co. v. Grace Line, Inc., 356 
U.S. 309, 318 (1958). Relief in the nature of man- 
damus is available only “when the duty of the officer 
to act is clearly established and plainly defined and 
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the obligation to act is premptory.” Hammond v. 
Hull, 76 U.S. App. D.C. 301, 308, 181 F. 2d 28, 25 
(C.A. D.C., 1942). 

The withholding by the United States of consent to 
be sued herein is confirmed by the statutes forbiding 
declaratory judgments with respect to federal taxes 
as well as injunctions to restain assessment or collec- 
tion of a federal tax. 28 U.S.C. § 2201 (Appendix, 
infra) ; Internal Revenue Code of 1954, Sec. 7421 (a) 
(26 U.S.C.) (Appendix, infra). The anti-injunction 
statute applies not only to such ultimate official actions 
as entering an assessment and making a levy, but to 
the process by which such ultimate decisions are ar- 
rived at. Thus, in Campbell v. Guetersloh, 287 F. 2d 
878 (C.A. 5, 1961), the court reversed a judgment 
enjoining a District Director from investigating and 
determining additional taxes by 2 particular method, 
ice., the so-called “bank deposits” method of comput- 
ing annual income. 

In Reisman v. Caplin, 115 U.S. App. D.C. 59, 317 
F. 2d 123 (C.A. D.C., 1963), aff'd on other grounds, 
375 U.S. 440 (1964), this Court held that an action 
by a taxpayer’s attorney against the Commissioner 
and an accounting firm to restrain the firm from com- 
plying with an IRS summons for records belonging to 
the taxpayer and to his attorney, was properly dis- 
missed for lack of jurisdiction because such a suit 
was, in substance, one against the United States to 
which it had not consented. In affirming on the ground 
that the taxpayer’s attorney had an adequate remedy 
at law, the Supreme Court did not declare this Court’s 
reasoning erroneous but stated that its own ground of 
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decision “obviates our passing upon any of the 
other questions presented.” (375 U.S. at 443.) If 
this Court adheres to the view it expressed in Reis- 
mam, it should affirm the judgment of the District 
Court dismissing the action. 


I 


No Notice by the Commissioner to the Taxpayer Is Re- 

quired Where the Commissioner Deems it Necessary to 

Issue a Summons to a Third Party for the Purpose of 

Compelling Production of Documents or Testimony by 

the Third Party Which Might Disclose Information Rele- 

vant to the Taxpayer’s Liability Under the Internal 
- Revenue Laws 


The District Court stated its views of the issue 
presented and its conclusions in the following language 
(App. 5a-8a) : 


When the Court views this case, it comes down 
to the question of whether either under the 
statute authorizing the issuance of a Commis- 
sioner’s summons, which is Section 7602 of Title 
26 United States Code, being the same numbered 
section of the 1954 Internal Revenue Code, re- 
quires a taxpayer to be given notice of the is- 
suance of that summons directed to a third 
person. 

The plaintiff insists, both by the Fifth Amend- 
ment and the statutory provisions as construed in 
Reisman v. Caplin, 375 U.S. 440, 1964, that a 
taxpayer has some right to notice. 


* * * * 


Thus, the question is whether the Commis- 
sioner and the agents were acting beyond their 
statutory authority or without statutory au- 
thority, or in violation of the Fifth Amendment 
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of the Constitution, in issuing Commissioner’s 
summonses in the past or—as the Commissioner 
threatens to do—in the future. 


* * * 


In this case, so far as it is brought to the 
attention of the Court, the summonses that were 
issued heretofore by the Commissioner have been 
summonses directed at banks seeking the banks’ 
property, such as, books of account that per- 
tained to the taxpayer’s credits and debits; and 
such summonses were not directed to the banks to 
furnish the Commissioner’s agent with property 
of the taxpayer, the plaintiff here. 

Therefore, as I read the Reisman case and the 
statutes to which it refers, I find no statutory 
requirement for giving notice. 


* * * * 


As to the possible issuance of a summons to 
which a taxpayer would have no notice that 
might violate his proprietary rights or privileged 
relationship, I am of the view that should such a 
result come about, the taxpayer has the right in 
any litigation that might result from the investi- 
gation to either move to suppress such illegally 
obtained evidence or, in a proper case, to object 
to its being received into evidence. In such a 
manner, his Fifth Amendment rights would be 
protected. 


Taxpayer’s brief does not attempt to show that 
there is any statutory requirement that notice be given 
as he now demands. He argues that the notice re- 
quirement must be implied from Reisman v. Caplin, 
because this is the “only workable rule” (Taxpayer's 
brief, p. 11) which would effectively implement the 
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right to intervene which was established by Reisman. 
It will be noticed, however, that he does not argue for 
a requirement of notice which is as broad as the right 
of intervention. In Reisman, it was made clear that 
not only the taxpayer but any other person whose 
“interests” are “affected” may intervene at the time 
the summons is returnable before the IRS officer or 
in any District Court action to enforce the summons 
which may be initiated by the Government. The prac- 
ticality of a notice requirement at once becomes doubt- 
ful when it requires the Commissioner, as a condition 
precedent to investigative inquiry, to predict not only 
what “interests” justify intervention but what per- 
sons may assert such interests.? The demand for a 
rigid notice rule is not supported by any evidence or 
claim that the Commissioner’s administration of Sec- 
tion 7602 (Appendix, infra) exhibits insensitivity to 
propriety or personal privileges. In fact, the paucity 
of instances of abuse of Section 7602 was recently 
noted by the First Circuit in circumscribing the right 
of a taxpayer to employ civil discovery in IRS sum- 
mons enforcement litigation. United States v. Salter, 
70-2 U.S.T.C., par. 9648 (C.A. 1, October 15, 1970). 
Against such a rigid requirement of notice in all cases 
should be weighed the well-nigh universal failure of 


2 The crowding host of other questions which immediately 
arises as seed for litigation includes questions as to the manner 
and sufficiency of notice, whether a witness may comply with 
the summons sooner than is required by its terms, whether 
some kind of security should be required for costs, whether 
notices to third parties conflict with the statutory requirement 
that income tax information be kept confidential, etc. 
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witnesses, taxpayers and intervenors in Section 7602 
cases, after lengthy adversary hearings, to establish 
_ defenses to enforcement of IRS summonses. Before 
such a palpably additional hindrance is imposed on 
" yevenue enforcement, there should, in the absence of 
a statutory mandate, be some demonstration of exist- 
ing abuses and promises of improvement worth the 
~ eost in delays and inefficiency. An analogous situation 

was presented in United States v. Blue, 384 U.S. 251 
- (1966). There, a deficiency tax assessment was made 
which forced the taxpayer to file pleadings in the Tax 
Court disclosing defenses and making factual asser- 
tions. Thereafter, the taxpayer was indicted for tax 
evasion. The Supreme Court refused to adopt tax- 
payer's argument that his privilege against self- 
incrimination could effectively be implemented only 


by barring criminal prosecution in such circum- 
stances. The Court therefore reversed a judgment dis- 
missing the indictment and said (384 U.S. at 255): 


So drastic a step might advance marginally some 
of the ends served by the exclusionary rules, but 
it would also increase to an intolerable degree in- 
terference with the public interest in having the 
guilty brought to book. 
The Supreme Court also stated (384 US. at 255): 
Even if we assume that the Government did 
acquire incriminating evidence in violation of 
the Fifth Amendment, Blue would at most be en- 


titled to suppress the evidence and its fruits if 
they were sought to be used against him at trial. 


This recognition that suppression is an effective and 
adequate remedy which would be preferred to a 
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theoretically better sanction with disproportionate 
impact on other public interests, was the reasoning of 
the District Judge in this case also. The Commissioner 
submits that suppression is an appropriate solution 
if it should occur that use of an IRS summons without 
notice to the taxpayer results in the Commissioner 
acquiring information from a third party in which 
the taxpayer might have a proprietary interest or en- 
forceable privilege. 

The question of the precise extent of a taxpayer’s 
right to intervene in an IRS summons enforcement 
proceeding is now pending in the case of Donaldson 
v. United States (No. 65, October Term, 1970) 
which was argued in the Supreme Court on November 
19, 1970. In that case, the Fifth Circuit held that a 
taxpayer has no right to intervene where the United 
States files a petition in a district court to enforce 
an IRS summons addressed to a third person for the 
latter’s records relating to prior employment of the 
taxpayer. United States v. Mercurio, 418 F. 2d 1213 
(C.A. 5, 1969), cert. granted sub nom. Donaldson v. 
United States, 397 U.S. 933 (1970). The Fifth Cir- 
cuit held that the rights of intervention discussed by 
the Supreme Court were circumscribed by the facts 
in Reisman, in which personal records of the tax- 
payer and records of his attorneys were the object 
of the summons to the accounting firm. It is ap- 
parent that strong claims of privilege were involved 
in Reisman. The taxpayer’s right to prevent compli- 
ance by his bank with a grand jury subpoena was also 
denied in O’Donnell v. Sullivan, 364 F. 2d 43 (C.A. 1, 
1966), cert. denied, 385 U.S. 969 (1966). And in 
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Application of Cole, 342 F. 245 (C.A. 2, 1965), cert. 
denied, 381 U.S. 950 (1965), a District Court order 
denying enforcement of an IRS summons to a bank 
- for records of a taxpayer’s account because of lack 
of notice to the taxpayer of the summons, was re- 
versed. It is the view of the Second Circuit that no 
notice to the taxpayer is required in such a case be- 
cause, as established by numerous cases,? a bank 
customer is not entitled to assert any privilege vis-a- 
vis the bank’s records of his accounts and transac- 
tions. The Donaldson case should resolve the conflicts 
between the First, Second and Fifth Circuits, supra, 
and the Seventh, Sixth and Third Circuits ‘ on the tax- 


° See O'Donnell v. Sullivan, 364 F. 2d 43, 44 (C.A. 1, 1966) 
(bank records); Foster Vv. United States, 265 F. 2d 183, 187- 
188 (C.A. 2, 1959), cert. denied, 360 U.S. 912 (1959) (bank 
records); Application of Magnus, 299 F. 2d $35, 336 (C.A. 2, 
1962) (corporation’s and accountants’ records) ; In re Magnus, 
Mabee & Reynard, Inc., 311 F. 2d 12, 16-17 (C.A. 2, 1962), 
cert. denied, 373 U.S. 902 (1963) (corporation’s and account- 
ant’s records); Application of Cole, 342 F. 2d 5, 8 (C.A. 2, 
1965), cert. denied, 381 U.S. 950 (1965); United States v. 
Mercurio, 418 F. 2d 1213 (C.A. 5, 1969), cert. granted sub 
nom. Donaldson v. United States, 397 U.S. 983 (1970); Dosek 
v. United States, 405 F. 2d 405, 409 (C.A. 8, 1968) (bank rec- 
ords); Harris v. United States, 413 F. 2d 316 (C.A. 9, 1969) 
(bank’s microfilm of checks); Galbraith v. United States, 387 
F, 2d 617, 618-619 (C.A. 10, 1968) (bank records and a corpo- 
ration’s checks temporarily left with the bank). And in this 
Circuit, intervention by a taxpayer has also been denied in a 
summons enforcement action against a bank. United States 
vy. American Security & Tr. Co., T0-1 U.S.T.C. par. 9351 (D.C. 
D.C., Jan. 23, 1970), stay denied, 70-1 U.S.T.C. par. 9352 (D.C. 
D.C., Feb. 2, 1970), stay denied, 70-1 U.S.T.C. par. 9353 (Sup. 
Ct., Feb. 6, 1970). 


+ United States v. Bank of Commerce, 405 F. 2d 981 (C.A. 
3, 1969) (taxpayer entitled to intervene in summons enforce- 
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payer’s rights to intervention. A taxpayer’s right to 
notice of an IRS summons would not necessarily fol- 
low from a decision that he has an unqualified right 
to intervene in an action to enforce a summons af- 
fecting or touching on his tax liabilities. 

It seems pertinent to ask whether a right to notice 
would result in any meaningful protection to a tax- 
payer. Where a witness resists a request for informa- 
tion by the IRS to the point of forcing the Commis- 
sioner to issue a summons and seek its enforcement 
by the courts, it becomes well-nigh certain that the 
taxpayer will be informed. It is also unlikely that, 
knowing he is under investigation, a taxpayer will 
fail to protect his personal papers and privileged re- 
lationships with diligence. On the other hand, if wit- 
nesses are willing to disclose information to the Gov- 


ernment, it is inevitable that they will do so in- 
formally on request and without such resistance as 
to force the Commissioner to use PYocess. Thus, a 
rigid rule of notice would seem to be of little practical 
value in preserving personal privileges unless it is 
made a prerequisite of all investigative inquiries, a 
view which does not seem yet to have any sponsorship. 


ment action against bank, where taxpayer alleges IRS lead to 
his bank account came from illegally obtained information) ; 
Justice V. United States, 365 F. 2d 312 (C.A, 6, 1966) (inter- 
vention by taxpayer allowed where he raised constitutional is- 
sues as to IRS summons against bank); United States v. Ben- 
ford, 406 F. 2d 1192 (C.A. 7, 1969) (taxpayer allowed to in- 
tervene in summons enforcement action against corporation 
of which taxpayer was controlling owner and where taxpayer 
alleged purpose of summons was to harass taxpayer). 
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Furthermore, the taxpayer here seriously over- 
states (Brief, pp. 12-13) the issues which he is en- 
titled to raise and litigate as defenses to enforcement 
of the summons even after he has become a party by 
intervention. Where the summons is addressed to a 
third party, only that party is entitled to assert such 
defenses as that the summons fails to meet the mini- 
mal standards of relevance and certainty,° or that it 
is excessively burdensome or constitutes an unreason- 
able search and seizure,° or that the summons was 
issued for a purpose outside the scope of Section 
7602.7 It should be noticed that taxpayer’s argument 
(Brief, pp. 13-15) is not supported by any allegation 
in the amended complaint that the IRS is using sum- 
monses for the “sole or principal purpose of estab- 
lishing a prosecutable criminal case” but only 
(Amended Complaint, par. 19) that the “Defendants 
will use evidence obtained pursuant to Section 7602 
summonses to determine whether Plaintiff has any 
liabilities under the internal revenue laws.” While 
the pending Donaldson case, supra, may possibly shed 
light on this topic, it should be noticed that all circuit 
court cases uphold the use of an IRS summons to in- 


5 United States V. Harrington, 388 F. 2d 520 (C.A. 2, 1968). 


6 De Masters v. Arend, 313 F. 2d 79 (C.A. 9, 19638), cert. 
dismissed, 375 U.S. 936 (1963); Foster v. United States, 265 
F, 2d 183 (C.A. 2, 1959), cert. denied, 360 U.S. 912 (1959). 


7 In re Magnus, Mabee & Reynard, Inc., 811 F. 2d 12, 17 
(C.A. 2, 1962), cert. denied, 373 U.S. 902 (1963): “The tax- 
payer has standing to object only if the use of the summons is 
an impermissible ruse to obtain the taxpayer’s books and rec- 
ords or other material or information in violation of the tax- 
payer’s constitutional rights.” 
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vestigate the full range of a taxpayer's potential 
liabilities under the revenue laws.’ 

The Commissioner commends the exclusionary rule 
to the Court as the adequate remedy. The taxpayer's 
suggestion (Brief, p. 10) that this remedy is not yet 
assured in civil cases fails to consider at least two 
points, namely: (1) that suppression is certainly 
available where the civil action is to effect a for- 
feiture. (Plymouth Sedan v. Pennsylvania, 380 U.S. 
693 (1965)); (2) if, ultimately, it is decided that 
evidence inadmissible in a criminal case is neverthe- 
less admissible in civil cases, the ground of decision 
will not be that constitutional rights are not enforced 
in civil cases. The decision would be that for purposes 
of civil actions, the use of the seized evidence is not 
unreasonable within the meaning of the Fourth 


Amendment, or, if the questioned evidence be tax- 
payer’s incriminating statements, that use of such 
evidence is only forbidden when, in the terms of the 


® McGarry V. Riley, 363 F. 2d 421, 424 (C.A. 1, 1966), cert. 
denied, 385 U.S. 969 (1966) ; In re Magnus, Mabee & Reynard, 
Inc., 311 F. 2d 12, 15-16 (C.A. 2, 1962), cert. denied, 373 U.S. 
902 (1963); United States V. De Grosa, 405 F. 2d 926, 928 
(C.A. 3, 1969), cert. denied sub nom. Zudick V. United States, 
394 U.S. 973 (1969); Venn v. United States, 400 F. 2d 207, 
210 (C.A. 5, 1968); Justice V. United States, 365 F. 2d 312, 
313 (C.A. 6, 1966); United States v. First National Bank of 
Pikeville, 274 F. Supp. 283, 284-285 (B.D. Ky., 1967) (three- 
judge court), aff’d sub nom. Justice V. United States, 390 U.S. 
199 (1968); United States v. Hayes, 408 F. 2d 932, 986 (C.A. 
7, 1969), cert. denied, 396 U.S. 885 (1969); Daly v. United 
States, 393 F. 2d 878, 874 (C.A. 8, 1968); Horfield, Inc. V. 
United States, 409 F. 2d 694, 697 (C.A. 9, 1969); United 
States Vv. Ruggeiro, 425 F. 2d 1069 (C.A. 9, 1970). Cf. United 
States v. Monsey, 429 F. 2d 1348 (C.A. 7, 1970). 
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| Fifth Amendment, the taxpayer has been compelled 
' to be a witness against himself in a criminal case. 


CONCLUSION 
The order dismissing the action should be affirmed. 
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APPENDIX 


Internal Revenue Code of 1954 (26 U.S.C.) : 


SEC. 7421 [as amended by Sec. 110(c), Federal 
Tax Lien Act of 1966, P.L. 89-719, 80 Stat. 
1125]. PROHIBITION OF SUITS TO RESTRAIN 
ASSESSMENT OR COLLECTION. 


(a) Tax.—Except as provided in sections 
6212(a) and (c), 6218(a), and 7426(a) and 
(b) (1), no suit for the purpose of restraining 
the assessment or collection of any tax shall be 
maintained in any court by any person, whether 
or not such person is the person against whom 
such tax was assessed. 


* * * * 


Sec. 7602. EXAMINATION OF BOOKS AND WIT- 
NESSES. 


For the purpose of ascertaining the correct- 
ness of any return, making a return where none 
has been made, determining the liability of any 
person for any internal revenue tax or the lia- 
bility at law or in equity of any transferee or 
fiduciary of any person in respect of any internal 
revenue tax, or collecting any such liability, the 
Secretary or his delegate is authorized— 


(1) To examine any books, papers, rec- 
ords, or other data which may be relevant or 
material to such inquiry; 

(2) To summon the person liable for tax 
or required to perform the act, or any of- 
ficer or employee of such person, or any per- 
son having possession, custody, or care of 
books of account containing entries relating 
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to the business of the person liable for tax or 
required to perform the act, or any other 
person the Secretary or his delegate may 
deem proper, to appear before the Secretary 
or his delegate at a time and place named 
in the summons and to produce such books, 
papers, records, or other data, and to give 
such testimony, under oath, as may be rele- 
vant or material to such inquiry; and 

(3) To take such testimony of the person 
concerned, under oath, as may be relevant 
or material to such inquiry. 


Src. 7603. SERVICE OF SUMMONS. 


A summons issued under section 7602 shall be 
served by the Secretary or his delegate, by an 
attested copy delivered in hand to the person to 
whom it is directed, or left at his last and usual 
place of abode; and the certificate of service 
signed by the person serving the summons shall 
be evidence of the facts it states on the hearing 
of an application for the enforcement of the sum- 
mons. When the summons requires the produc- 
tion of books, papers, records, or other data, it 
shall be sufficient if such books, papers, records, 
or other data are described with reasonable cer- 
tainty. 

Sec. 7604. ENFORCEMENT OF SUMMONS. 


(a) Jurisdiction of District Court.—If any 
person is summoned under the internal revenue 
laws to appear, to testify, or to produce books, 
papers, records, or other data, the United States 
district court for the district in which such per- 
gon resides or is found shall have jurisdiction by 
appropriate process to compel such attendance, 
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testimony, or production of books, papers, rec- 
ords, or other data. 


* * * * 
Sec. 7605. TIME AND PLACE OF EXAMINATION. 


(a) Time and Place.—The time and place of 
examination pursuant to the provisions of sec- 
tion 7602 shall be such time and place as may be 
fixed by the Secretary or his delegate and as 
are reasonable under the circumstances. In the 
case of a summons under authority of paragraph 
(2) of section 7602 the date fixed for appear- 
ance before the Secretary or his delegate shall 
not be less than 10 days from the date of the 


summons. 
* * * * 


28 US.C.: 
§ 2201. Creation of Remedy 


In a case of actual controversy within its juris- 
diction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an 
appropriate pleading, may declare the rights 
and other legal relations of any interested party 
seeking such declaration, whether or not further 
relief is or could be sought. Any such declara- 
tion shall have the force and effect of a final 
judgment or decree and shall be reviewable as 
such, 
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REPLY BRIEF FOR THE APPELLANT 


1. Sovereign Immunity Does Not Bar This Suit. 


‘As the Government concedes (Br. pp. 6-7), a suit against 
officers of the federal government is not barred by the 
doctrine of sovereign immunity if the officers acted uncon- 
stitutionally or beyond the scope of their statutory author- 
ity. Larson v. Domestic ¢ Foreign Corp., 337 U.S. 682, 689- 
690 (1949) ; Malone v. Bowdoin, 369 U.S. 643 (1962) ; Reis- 
man v. Caplin, 317 F. 2d 123 (D.C. Cir. 1963). The present 
suit meets both tests for allowing actions against Govern- 
ment officials, for Shaheen claims a right to timely and 
adequate notice under the Due Process clause of the Fifth 
Amendment, and Shaheen further claims that Defendants’ 
refusal to give notice of summonses used in connection with 
their investigation of him constitutes a failure to fulfill their 
duties under the statutory scheme. See paragraphs 24 
and 25 of Shaheen’s Amended Complaint, Supp. App. A13- 
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A142 Inshort, if Shaheen is entitled to relief on the merits, 
his suit is not barred by the doctrine of sovereign immunity, 
and if he is not, the Government would be entitled to a 
decision anyway. 

Equally inapplicable as a bar to this suit are the statutory 
provisions barring declaratory judgments with respect to 
federal taxes (28 U.S.C. § 2201; Government’s Br. p. 21) 
and injunctions to restrain assessment or collection of fed- 
eral taxes (IRC § 7421(a); Government’s Br. p. 19). The 
sole purpose of the former is to prevent anticipatory judi- 
cial determinations of tax liabilities. The latter does not 
apply because Shaheen’s action is directed at the investiga- 
tion of his liabilities not at any assessment or collection. 
DeMasters v. Arend, 313 F. 2d 79, $5, n. 8 (9th Cir.), cert. 
dismissed per stipulation of the parties, 375 U.S. 936 (1963). 
In any event, Shaheen is not attempting to enjoin defend- 
ants from investigating, but is only seeking that notice of 
their investigations to which he is entitled by law.” 


The District Court below properly rejected the Govern- 
ment’s contentions with respect to sovereign immunity and 
section 7421(a). (Appellant’s Opening Brief, App. pp. 
5a-6a.) 


2. The Government Has Wholly Failed To Meet Shaheen’s 
Arguments That He Is Entitled to Notice. 

The thrust of Shaheen’s case is that he is entitled to 
intervene in summons enforcement proceedings under both 
Reisman v. Caplin, 375 U.S. 440 (1964), and Rule 24(a) of 
the Federal Rules of Civil Procedure, and that his right to 
intervene is meaningless if he is not afforded timely and 
adequate notice of summonses served on third parties in 


1‘<Supp. App.’’ references are to the Supplemental Appendix filed on 
December 1, 1970. 


2Campbell v. Guetersloh, 287 F.2d 878 (5th Cir., 1961), is miscited by 
the Government, for the Plaintiff there sought a broad, and the District 
Court granted a narrow, order enjoining the IRS from issuing a statutory 
notice of deficiency. 
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connection with the IRS investigation of him. The Govern- 
ment has entirely omitted any argument directed at Rule 
94(a), presumably because it is unable seriously to contend 
that Shaheen fails to satisfy the requirements of that provi- 
sion. Further, the Government persists in reading Reisman 
as if the Supreme Court’s ruling were limited to what the 
Government regards as the facts of the case. First, the 
nature and breadth of the opinion in Reisman make it clear 
that the Court was addressing itself to the procedures to be 
followed in all summons cases. Second, the only findings of 
fact in Reisman, those of the District Court, explicitly 
refute that the plaintiff there had any property or privilege 
interest in the materials summoned. 375 U.S. at 442. 


Independent of the merits of the issue, it should be 
emphasized that the dispute between Shaheen and the 
Government over the scope of the right to intervene, which 
reflects the current conflict among the circuits on that issue, 
will soon be resolved by the Supreme Court in its decision 


in the submitted ease of Donaldson v. United States, No. 65, 
Oct. Term 1970. 

On the notice issue, the Government would have this 
Court believe that Shaheen does not heed notice from the 
Internal Revenue Service in third party summons cases. 
Even if it were the case that a taxpayer would usually get 
notice if a summoned third party triggered an enforcement 
proceeding, the plain fact is that this virtually never hap- 
pens. Summoned third parties are simply indifferent to the 
legality of summonses served upon them and voluntarily 
comply once service has been made. In short, as demon- 
strated by the facts of this case (see Amended Complaint, 
pars. 8-14, Supp. App., pp. A8-A10), summoned third par- 
ties will customarily comply without giving notice to the 
taxpayers who are under investigation.® 


3 The Government’s assertion that a taxpayer may well learn of summonses 
served in connection with his personal papers or privileged relationships fails 
wholly to respond to Shaheen’s contention that he needs notice of all sum- 
monses, In any event, a taxpayer should not be left to the haphazard chance 
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As Shaheen’s Opening Brief demonstrates, pp. 11-13, 
suppression is not an adequate alternative to notice. The 
Government’s reliance upon Blue v. United States, 384 US. 
251 (1966), cannot be taken seriously. The fact that sup- 
pression may be an adequate remedy for protecting a tax- 
payer’s Fifth Amendment privilege against self-incrimina- 
tion, the basic purpose of which is to preserve the integrity 
of criminal trials, is simply not relevant to whether, for 
instance, suppression is an adequate remedy for protecting a 
taxpayer’s Fourth Amendment right to privacy. See 
Chimel v. California, 395 U.S. 152, 766, n. 12 (1969). Finally, 
little credence can be given to the Government’s assertion 
that there has been no demonstration of abuses in the IRS 
use of section 7602 of summonses. So long as the Govern- 
ment is permitted to conduct clandestine and coercive in- 
vestigations removed from the spotlight of judicial serutiny 
there can be little hope of catching and correcting investi- 
gative abuses.* 

Respectfully submitted, 
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of receiving actual notice from summoned third parties when it would impose 
a minimal burden to require the IRS to send copies of summonses to the tax- 
payer being investigated. 


4 The ‘‘crowding host’? of other questions sought to be raised in the 
Government’s brief, p. 11, 2.2, whether real or imaginary, need not con- 
cern this Court. Shaheen is appealing from an order dismissing his complaint, 
and the precise scope and nature of relief to which he is entitled should prop- 
erly await completion of trial on the merits. 


